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Jurisprudence that Committed War Crimes

Problem Awareness

It is a historical fact that, during the wartime era (including the 15
years of Sino-Japanese conflict), many jurists in Japan accepted the
totalitarian and nationalist legal system existing under the “Constitution
of the Empire of Japan” and actively cooperated with the national policy
of “building a Greater East Asia Co-Prosperity Sphere”. According to
Professor Masashi Chiba, “Far from criticizing the powers of the day, the
role played by jurists and their legal doctrines during the war mostly
involved colluding with and justifying those powers. Indeed, jurispru-
dence was used as a tool of authority at the time, and has inevitably been
criticized for committing war crimes.” This paper summarizes the ideas
of two leading figures from the world of jurisprudence who are thought
to have played a part in promoting the war of aggression in East Asia.

First, Seiichiro Ono, a specialist in criminal law who positioned the
Emperor (with his divine status) within an ethnic “Japanese law
doctrine”. Ono’s nationalist-morality theory of criminal law, based on
retributive justice, contributed greatly to the tyrannical application of

the Public Security Preservation Law. Next, the legal philosopher Tomoo
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Odaka, who positioned the Emperor as chief protagonist of the state and
advocated constitutionalism with the people as its objects. In colonial
Korea, he argued that Japanese-style morality should be forced on the
subjugated peoples to make them subjects of the Emperor, and
ultimately promoted the imposition of conscription there.

Papers by these two scholars gave the state policies of the time a
legitimacy based on legal theory. This alone was sufficient to invite
numerous papers eulogizing and pandering to their theories, but not a
single scholar was bold enough to criticize them, and such papers are
difficult to find. People were encouraged to obey the state under a
“doctrine of jurisprudence that committed war crimes”, and the only
option available was to fall in line with the prevailing current.

Now (2015), 70 years after the end of the war, moves are underway
to legalize the overseas dispatch of Japanese troops, based on a distorted
interpretation of “the war renunciation clause” in Article 9 of Japan's
Constitution. A nationwide protest movement led by constitutional
scholars who oppose this new security legislation is also in progress. In
truth, this resistance movement against the new legislation is founded on
antiwar sentiment, diametrically opposed to the “doctrine of jurispru-
dence that committed war crimes”. But people are not fully aware of this
resistance movement initiated by jurists. The new legislation opens the
door for Japan's Self-Defense Forces to be sent overseas, but the majority
of Japanese citizens see it as someone else’s problem; they watch from
the sidelines without yet foreseeing the crisis of being embroiled in other
countries’ wars. They appear to be falling in line with the prevailing
current.

The historical background may be different, but we must never
forget how a previous tide of thought inflamed a crisis, advocated the

need for new legislation, and encouraged people to fall in line with the



prevailing current, with the result that young people were sent to war
and misery descended upon many of our citizens. I hope this paper will
serve as an aid to open people’s eyes and help them recognize the

approaching rumble of war.
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